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KEY FINDINGS
	� Minnesota spends over $100 million each year on Sex 

Offense Civil Commitment (SOCC), administered by 
the Department of Human Services (DHS). SOCC is by 
far the most expensive intervention in the sexual violence 
prevention arsenal.  

	� SOCC, which focuses on preventing a small fraction of 
recidivist offenses, neither addresses nor repairs the 
vast majority of sexual harm in Minnesota. 

	� Researchers have found that SOCC has “no discernable 
impact” on the incidence of sexual violence. 

	� Based on available data, in recent years the State’s 
support of primary prevention (interventions designed 
to prevent sexual harm in the community before it occurs) 
is less than 2% of the resources given to SOCC.

	� Most states do not have SOCC schemes. Among the 
minority of states that have these laws, Minnesota is 
an outlier. Minnesota’s SOCC program, called the 
Minnesota Sex Offender Program (MSOP), has the 
highest number of civilly committed individuals per 
capita of any state in the country with one of the lowest 
rates of discharge.

	� As of September 1, 2023, only 21 of the 946 people 
committed to MSOP have been fully discharged from 
the program (~2%), while at least 94 have died during 
their commitment (~10%).

	� As of September 19, 2023, 74% (557) of the 
approximately 747 people detained in MSOP have been 
there for over a decade, 48% (364) have been in MSOP 
for over 15 years, 18% (138) have been detained for over 
two decades, and 8% (62) have been committed to MSOP 
for over 26 years.

	� Unlike most states with SOCC, Minnesota does not 
regularly review detainee risk levels to assess the 
feasibility of safe reentry into the community. This 
increases the risk that detainees who could be moved 
to a less restrictive and less expensive setting remain in 
confinement longer than necessary, and thus longer than 
constitutionally permissible. 

	� MSOP detainees wait an average of 625 days for a final 
decision to be made on their petitions for transfer to 
a less restrictive environment or discharge. This also 
increases the risk that the most expensive and restrictive 
prevention resource will be utilized unnecessarily.

	� Even after a court has ordered transfer to a less restrictive 
environment, in recent years detainees have waited 
years for transfer. 

	� Although courts make the final decisions about detainee 
petitions, MSOP policies and recommendations by 
MSOP’s clinical leadership significantly influence 
decisions about transfer and discharge. Both the 
courts and MSOP thus bear responsibility for the 
unnecessarily low rates of transfer and discharge.

	� Despite decades of critique by experts in the legal and 
treatment fields, efforts to incrementally reform 
Minnesota’s SOCC program have failed, leading to 
growing calls from diverse stakeholders to dismantle 
Minnesota’s SOCC scheme and reallocate its multi-
million-dollar budget to more effective prevention, 
support, and law enforcement approaches. Navigating 
the toxic politics around sex crimes may require a 
collaborative problem-solving process to forge a 
durable solution to this enduring problem.
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EXECUTIVE SUMMARY
Sexual violence is a pervasive problem that causes devastating 
harm. Despite limited data collection and substantial 
underreporting, Minnesota has gathered data on sexual and 
intimate partner violence throughout the state that show an 
entrenched social and systemic problem.2 In 2005, a study 
estimated that in a single year more than 61,000 Minnesota 
residents were sexually assaulted.3 Data from 2010 through 
2014 show “steady numbers” of hospital-treated sexual 
violence cases across the state.4 In 2016, another study found 
that 5.6% of youth surveyed, including 2.6% of males and 
8.6% of females, reported experiencing sexual abuse.5 Most 
recently, a 2022 student survey found that by eighth grade, at 
least 8% of Minnesota youth have already experienced sexual 
violence victimization.6 By eleventh grade that figure grows to 
16%.

Government response to sexual violence is critical for the 
prevention of future violence and the healing and wellbeing 
of survivors. While the problem of sexual harm is recognized 
by Minnesota’s agencies and political representatives, their 
response has been largely reactive and ineffective. Instead of 
preventing sexual violence before it occurs through evidence-
based community interventions, education, and support, 
Minnesota has devoted a large portion of its prevention 
resources to indefinitely incapacitating almost 1000 
individuals based on predictions about their likelihood to 
cause sexual harm in the future. 

Instead of asking “How can we best prevent incidences of 
future harm?” the state has asked “How can we lock up the 
people we fear the most?” Empirical research tells us that those 
are not the same question, and the state’s approach has led us 
down an expensive path that fails to address sexual violence 
broadly and effectively. This report challenges Minnesota’s 
allocation of prevention resources, with a particular focus 
on the harms and missed opportunities caused by the 
extraordinarily disproportionate allocation of resources to Sex 
Offense Civil Commitment (“SOCC”) and the Minnesota Sex 
Offender Program (“MSOP”).7 

SOCC, enacted in its current form in the 1990s, is 
indefinite detention for individuals labeled with a “mental 
disorder or dysfunction” and assessed as having a “high 

probability” of committing future sexual harm. A central 
feature of Minnesota’s SOCC law is that it confines people 
after they have completed their criminal sentences. The 
“dangerousness” determinations are based on risk assessment 
algorithms that use an individual’s prior history and personal 
characteristics. But these tools are prone to bias and are 
based on generalizations from research about group risk, and 
therefore yield high error rates.8 

The harsh reality is that instead of making us safer, the state’s 
attempts to predict future crime have created a new form of 
incarceration, disproportionately confining people of color 
based on group-based assessments of what they might do at 
some point in the future. These laws have targeted LGBTQ+ 
community members in the past, and there is evidence that 
this community is disproportionately targeted even now.9 
Custody in SOCC has no end date, and the people who are 
committed to these facilities are about five times more likely 
to die there than to be released.10 

Thirty states have chosen to address sexual violence without 
enacting any form of SOCC.11 Among the twenty states that 
have an SOCC program, Minnesota is an outlier, notorious 
for the number of people committed, the extended length 
of confinement, and the low rate of reintegration into the 
community.

In Minnesota, SOCC is typically applied to those who have 
been convicted of a sex crime and already completed their 
criminal sentence.12 Commitment proceedings often occur 
around the time that someone is set to be released from 
prison. Once someone is committed by a court, they are 
housed in secure prison-like13 facilities run by MSOP, which is 
administered by Minnesota’s Department of Human Services 
(“DHS”). MSOP’s stated purpose is to provide treatment 
services to individuals who are at risk of reoffending.14 In 
early court cases, the state defended the constitutionality of 
its SOCC scheme by emphasizing the program’s anticipated 
duration of less than three years for “model patients.”15 
Contrary to the state’s representations in court, for most 
people commitment to MSOP constitutes an unofficial, but 
very real, life sentence. This “life sentence” takes place after 
someone has already served the time deemed appropriate by 
the criminal courts. 
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This report explores three central problems with Minnesota’s 
SOCC legislation16 and its implementation in MSOP: 

	� Civil commitment’s reduction of sexual violence is 
vanishingly small compared to its expense, over $100 
million per year. The state’s commitment of more than 
$100 million per year to sexual violence prevention is 
salutary, but other approaches would leverage those 
resources far more effectively than MSOP. 

	� SOCC—the statute, the judicial system, and the program 
it embodies—has failed to serve the purported purpose 
of treating individuals to facilitate safe community re-
entry. The state commits too many, and keeps them too 
long, compounding SOCC’s ineffectiveness with civil and 
human rights violations.

	� SOCC embodies a dangerous principle: that impassioned 
majorities may indefinitely detain a reviled and degraded 
“other” in the name of preventing some future harm. 
SOCC thus extends and valorizes a deplorable history of 
laws targeting racial and sexual minorities, and persons 
with disabilities. 

This report makes recommendations for policy changes and 
long-term goals that require legislative action. Ultimately, this 
report concludes that incremental changes to Minnesota’s 
SOCC program will not fix its problems. Instead, to enact real 
change, Minnesota’s Legislature should repeal the state’s 
SOCC law, implement procedures to safely sunset the 
incarceration of the 747 people in MSOP’s secure facilities, 
and reinvest MSOP’s $100 million annual budget 
into community and victim support, sexual violence 
primary prevention efforts, and effective efforts to resolve 
sexual violence crimes and hold those who harm others 
accountable through restorative practices.

BACKGROUND
The History of Sex Offense Civil 
Commitment (“SOCC”) and the 
Minnesota Sex Offender Program 
(“MSOP”) 
The United States has seen two generations of sex offense 
commitment laws, each with distinct features. The first-
generation laws, developed in the late 1930s, were often 
referred to as “sexual psychopath laws.”17 These laws were 
created in response to a series of high-profile sex crimes that 
were extensively covered by local and national press.18 Unlike 
current SOCC laws, the sexual psychopath laws were created 
as an alternative to the criminal justice system, for those 
considered “too sick to be punished.”19 They often claimed 
to identify sex offenders “before” they struck, in contrast 
to current laws that are aimed exclusively at recidivist sex 
offending.20 

The term “sexual psychopath” did not refer to a psychiatric 
diagnosis; instead, the term was created by lawmakers 
and referred to “persons accused of a wide range of sex 
offenses, including rape, sodomy (anal and oral sex), 
indecent exposure, exhibitionism, or sex between adults 
and children or teenagers.”21 Although sexual psychopath 
laws were “often condemned by experts at the time for being 
overly broad,” “liberal politicians viewed civil commitment 
favorably because it treated the problem of sex offending as 
a medical problem,” and was considered more humane than 
criminalization.22 Even so, the sexual psychopath “medical 
facilities” resembled conventional jails and prisons more than 
hospitals.23 

Researchers have concluded that “police, prosecutors, and 
judges enforced sexual psychopath laws disproportionately 
against . . . men who were suspected of being gay/bisexual 
and [men who have sex with men]. Transgender and 
gender-nonconforming people of color were often targeted 
as well.”24 Use of these laws against closeted gay men for 
their consensual adult relationships is well documented.25 
Current SOCC laws are vulnerable to the same abusive and 
discriminatory implementation.
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The sexual psychopath laws faced extensive constitutional 
challenges by LGBTQ activists and anti-psychiatry movement 
advocates who argued that the laws were discriminatorily 
applied, overused involuntary psychiatric commitment, and 
produced overcrowded and unsanitary living conditions in 
facilities that violated detainees’ civil and human rights.26 
Eventually, after damning reports by psychiatric and legal 
organizations, these laws were repealed or fell into disuse.27 

	� Minnesota was an early adopter of the sex psychopath 
trend. In the late 1930s, Minnesota enacted a law 
allowing for the civil commitment of individuals with 
“psychopathic personalities.”28 As originally enacted, 
Minnesota’s Psychopathic Personality Act defined persons 
subject to commitment in extraordinarily broad terms.29 
In 1939, the Minnesota Supreme Court narrowed the 
law to save its constitutionality, limiting its application to 
individuals with “an utter lack of power to control [one’s] 
sexual impulses.”30 “The statute was used primarily as 
an alternative to criminal punishment.”31 Commitments 
under this statute eventually dwindled: “By 1970, civil 
commitment under the ‘psychopathic personality’ law 
had dramatically decreased; in the 1970s, only thirteen 
individuals were civilly committed, and in the 1980s, only 
fourteen individuals were civilly committed.”32

	� In the late 1980s and early 1990s, the second generation 
of SOCC laws arose out of a well-documented moral panic 
completely untethered from empirical evidence about 
sex offenders. At the time, the media fixated on a few 
particularly horrific sex crimes committed by men recently 
released from prison, reinforcing the false narrative 
that America faced an epidemic of sexual predators.33 
In Minnesota, this led to the resuscitation of the earlier 
“psychopathic personality” statute. This time, the 
purpose was not to divert individuals in need of mental 
health treatment from criminal adjudication. Instead, 
a task force concluded that Minnesota’s Psychopathic 
Personality Statute could be used to extend confinement 
beyond criminal sentences for those “too dangerous to 
be released.”34 This application quickly spurred litigation 
challenging its constitutionality. 

	� In 1994, after the Minnesota Supreme Court reversed 
a commitment of a notorious offender, on the grounds 
that there was no proof of an “utter lack” of control over 
sexual impulses,35 then-Governor Arne Carlson called a 
special session of the Legislature. In a session lasting just 
97 minutes, the Legislature unanimously (1) modified 
the “psychopathic personality” law to incorporate the 
“utter lack of control” standard, and (2) passed a new 
statute with an alternative path to civil commitment 
that circumvents the narrowed “utter lack” of control 
construction. That new law, the “Sexually Dangerous 
Person Act,” broadened the definition of persons subject 
to commitment. Today, both the Sexually Dangerous 
Person Act and the older law, now named the Sexual 
Psychopathic Personality Act, are in use, and local county 
attorneys often invoke both statutes in petitions for 
commitment to MSOP.

Under the amended Sexual Psychopathic Personality Act, 
which codified the judicial holding in State ex rel. Pearson 
v. Probate Court of Ramsey County,36 a person with a sexual 
psychopathic personality is defined as a person who: 

	� is irresponsible for personal conduct with respect to sexual 
matters due to emotional instability, impulsive behavior, 
lack of customary standards of good judgment, or failure 
to appreciate the consequences of personal acts;

	� has engaged in a habitual course of misconduct in sexual 
affairs; 

	� exhibits an utter lack of power to control the person’s 
sexual impulses; and

	� as a result, is dangerous to others.37

Under the Sexually Dangerous Person Act, the Legislature 
defined a “sexually dangerous person” as a person who: 

	� has engaged in a course of harmful sexual conduct; 

	� has manifested a sexual, personality, or other mental 
disorder or dysfunction; and

	� as a result, is likely to engage in acts of harmful sexual 
conduct.38
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The new Sexually Dangerous Person Act omitted the 
requirements that persons exhibit an “utter” lack of power to 
control their sexual impulses and have a “habitual” history of 
sexual misconduct.39

These changes facilitated a dramatic expansion of SOCC 
in Minnesota, sometimes at an exponential pace. Although 
concerns about MSOP’s rapid growth were raised as early as 
2002, political backlash stifled reform efforts with political 
figures speaking openly against discharging individuals 
committed to MSOP.40 In early 2003, then-Governor Tim 
Pawlenty issued an Executive Order requiring the state to 
ensure that “no person who has been civilly committed under 
Minnesota law as a sexually dangerous person or as a person 
with a sexual psychopathic personality is discharged into the 
community unless required by law or ordered by a court.”41 
Governor Pawlenty’s chief of staff was quoted as saying, “the 
governor doesn’t want these guys to get out, and he’s made 
that clear ever since he was running for office.”42

The expansion of Minnesota SOCC further accelerated in 
2003, following the brutal rape and murder of a young 

woman, Dru Sjodin, by a man who had been recently released 
from prison and assessed as a “level 3” risk, but was passed 
over for civil commitment.43 Following the Sjodin murder, 
the Minnesota Department of Corrections (“MNDOC”) 
conducted an “extensive review of sex offenders either 
incarcerated in prison or living in the community after release 
from prison” and made an additional 236 referrals for civil 
commitment, eighteen times the number of referrals made 
the previous year.44 Thirty-one percent of those referrals were 
ultimately committed.45 MNDOC also established a new 
referral process which led to a massive increase in the number 
of people it referred to county attorneys for possible civil 
commitment. As a result, from 2004 to 2008, MNDOC made 
approximately 158 referrals per year (six times the referral 
rate from the previous twelve years).46  

The charts below show these dramatic increases in referrals 
and commitments. Figure 1 shows a major increase in 
referrals for commitment beginning in December of 2003, 
and Figure 2 shows the precipitous increase in commitments 
beginning in 2004.

FIGURE 1 

Referrals from MNDOC to be evaluated for SOCC47
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FIGURE 2

Commitments to MSOP by Year48

Although the state and those who support SOCC claim 
that commitment is scientifically based and captures only 
“the worst of the worst,” the wide variation (temporally and 
geographically) in the rate of referrals and commitments 
belies this argument. For example, in 2001 fewer than ten 
individuals were committed to MSOP, while several years 
later, in 2007, over eighty people were committed. This 
significant increase was not based on a radically different 
offender pool, nor was it based on any changed legal standard 
for commitment. Instead, in the wake of Dru Sjodin’s murder, 
reignited moral panic created political pressure for an 
exponential increase in commitments to MSOP. Over several 
years, as the panic receded, commitment rates returned to 
pre-2007 levels. 

Commitment rates have also varied significantly by county, 
raising concerns that local politics and the commitment 
philosophies of local prosecutors—rather than scientifically-
sound predictions of future violence—dictate the number 
of commitment petitions. A MinnPost article in 2015 that 
reviewed two decades of SOCC commitment data found that 
“[t]he most dramatic spikes [in commitments following Dru 
Sjodin’s murder] took place in Minnesota’s rural counties, 
which commit sex offenders at disproportionately high rates 
relative to their populations. . . .”49

With increased commitments and no discharges, the 
population of individuals civilly committed to MSOP soared 
in the mid-2000s and has remained high ever since, as shown 
in Figure 3 below.
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FIGURE 3

MSOP Client Census as of June 30 Each Year50
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Running parallel to civil commitment’s expansion over the 
last three decades, Minnesota has also increased criminal 
sentences and post-confinement supervision for those 
convicted of sex offenses.51 For example, in Minnesota, the 
average prison sentence for First Degree Criminal Sexual 
Conduct increased from 75 months in 1988 to 190 months 
in 2017.52 And in 2005, a life sentence became possible for a 
single “heinous” sex crime.53 

At the time of its enactment in the 1990s, Minnesota’s SOCC 
scheme was justified as a stop-gap measure, necessary to 
compensate for criminal sentences that were considered 
too short. Given the expansion of criminal sentences and 
post-carceral supervision for sex crimes, the need for 
any such extraordinary measures has long passed. Yet, 
despite the material lengthening of criminal penalties, 
Minnesota’s program of civil commitment continues to grow, 
contradicting the solemn promises of legislators that this 
form of extraordinary confinement would soon disappear, 
restoring the criminal justice system to its primary role in 
holding harm-doers accountable.

The Legal Anomaly of Sex Offense 
Civil Commitment
SOCC, a lengthy form of preventive civil detention, is a legal 
anomaly. Like incarceration in jail or prison, involuntary civil 
commitment is a “massive curtailment of liberty,” implicating 
fundamental rights such as the “freedom from physical 
restraint.”54 But criminal incarceration and civil commitment 
are given different legal treatment by courts.

The criminal justice system provides certain constitutional 
legal protections to those who are accused of a crime. These 
include the double jeopardy clause (protection against being 
tried for the same crime twice), the ex post facto clause 
(protection against retroactive punishment for prior conduct 
that was legal at the time it occurred), a high burden of 
proof (the state must prove guilt of a specific crime “beyond 
a reasonable doubt”), and the right to a jury trial, among 
others.  
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In the civil commitment context, these foundational 
protections are turned on their heads. Instead of requiring 
proof of a specific past criminal act, SOCC locks people up 
based on a prediction of some unspecified dangerous behavior 
at some unspecified point in the future. SOCC confinement 
also dispenses with the procedural protections applied in 
the criminal context. The government is allowed to evade 
these sacred constitutional rights because it claims that the 
purpose of SOCC is to provide treatment, not punishment.55 
“The purpose [of sex offense civil commitment] must not be 
punitive, as punishment is reserved for the criminal system.”56 

 Still, the United States Supreme Court has held that civil 
commitment complies with the Constitution only when it 
meets certain criteria. These include:

	� the person to be committed must have a qualifying 
“mental disorder”;57 

	� as a result of the mental disorder, the person to be 
committed is a danger to themself or others;58 

	� the commitment program must promise to provide 
treatment, if available;59 and

	� the nature and duration of commitment must bear a 
reasonable relationship to the purpose of the commitment 
(the “durational principle”). When the conditions 
justifying commitment (danger and mental disorder) end, 
liberty must be restored.60

Where SOCC statutes and treatment programs persistently 
fail to meet these constitutional requirements, they should 
be swiftly branded as unconstitutional deprivations of liberty 
and terminated. Our conclusion is that the Minnesota 
SOCC scheme fails all these standards, and most egregiously 
the last. For that reason alone, it should be terminated 
in an orderly, but prompt, manner. But there are further 
compelling reasons to support the sunset of SOCC. We turn 
to those next.

SOCC IS A FAILED 
STRATEGY FOR THE 
REDUCTION OF SEXUAL 
VIOLENCE 
The Direct Effect of Sex Offense 
Civil Commitment on Sexual 
Violence is Minimal
Despite the serious loss of personal liberties entailed by 
SOCC, researchers have found that SOCC schemes like MSOP 
do little to reduce sexual violence. Many of SOCC’s flaws are 
rooted in its exclusive focus on preventing recidivism.61 As 
Professor Eric Janus stated in a recent publication, “framing 
the central question about sexual violence in terms of 
managing the risk of recidivistic violence presupposes that 
recidivism is one of the central problems to be managed. It 
isn’t.”62 Although recidivism has come to fill our field of vision 
on issues of sexual crime prevention, it is an extremely small 
part of the larger problem of sexual violence. 

Contrary to popular misconceptions, 
sex offense recidivism rates are low

The difference between the touted and actual impact of SOCC 
laws is partly due to misconceptions about the recidivism risk 
posed by those convicted of a sex offense. 

Contrary to the often quoted and erroneous claim that sex 
offense recidivism rates are “frightening and high”—with 
unsupported estimates as high as 80%—those convicted of 
sex offenses have one of the lowest same-crime recidivism 
rates across all offender categories.63 A 2019 Department 
of Justice (DOJ) study tracking recidivism rates of persons 
released from state prisons in 2005 found that, among those 
released after serving a sentence for rape or sexual assault, 
92.3% were not rearrested for a new sex offense during the 
9-year follow-up period, yielding a 7.7% recidivism rate.64
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Other studies have found similarly low rates for both “low 
risk” and “high risk” offenders, and that civil commitment 
provides only small reductions in already low recidivism rates. 
In a 2013 Minnesota study, Grant Duwe, Director of Research 
at the Minnesota Department of Corrections, estimated 
the impact of civil commitment on sex offense recidivism 
by examining the predicted risk of reoffence among 105 
Minnesotans convicted of sex offenses who were civilly 
committed between 2004 and 2006.65 Duwe reported that 
Minnesota’s four-year recidivism66 rate for those convicted 
of sex offenses and released from prison during that period 
(instead of being civilly committed) was 2.8%.67 He then 
used standard risk assessment techniques to estimate that 
the individuals committed to MSOP, had they instead been 
released after prison, would have had a four-year recidivism 
rate of 9.2%.68 Based on these projected recidivism rates, 
Duwe concluded that civil commitment of these 105 people 
reduced the four-year sex offense recidivism rate from 3.2 to 
2.8 percent.69 

In other words, SOCC provides only a minor reduction in the 
already low rates of recidivist sexual violence in Minnesota.70   

Sex offense civil commitment’s narrow 
focus on recidivist violence does not 
address most sexual violence in Minnesota

With its exclusive focus on recidivism, SOCC fails to address 
most sexual violence in Minnesota. The vast majority of 
sex offense convictions in Minnesota result from crimes 
perpetrated by individuals without a criminal record of such 
conduct. Data by the 2016 Minnesota Sentencing Guidelines 
Commission found that from 2001 through 2015, 93% of 
criminal sexual conduct convictions in Minnesota involved 
defendants with no such prior convictions.71 Data from New 
York and Pennsylvania show similar results.72 

Further, civil commitment claims to focus on only a small 
part of recidivism—that predicted in individuals assessed to 
be “high risk”—and does not address recidivism by the much 
larger group of individuals assessed to be low to moderate 
risk. As it turns out, recidivism by the group not subject 
to SOCC swamps the recidivism prevented by SOCC.73 
Thus, SOCC addresses only a sliver of a sliver of sex offense 
convictions.

FIGURE NO. 4 

Criminal Sexual Conduct Convictions in Minnesota (2001–2015)74
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Finally, recall that the focus of SOCC is almost exclusively 
on predicted recidivism after a conviction. But convictions 
represent only a small fraction of the incidents of sexual 
harm. Studies estimate that sex offenses committed against 
adults are reported only 14% to 35% of the time.75 That 
figure is even lower for children, with reporting rates 
estimated to be around 8% to 12%.76 Of those offenses that 
are reported, only about 40% lead to arrests, and an even 
smaller percentage (an estimated 10%) lead to convictions.77 
In short, the problem of sexual violence is much broader than 
recidivistic offending. Yet, for all its expense, SOCC has a 
vanishingly small effect on even that small portion of sexual 
violence.

In sum, SOCC, which typically occurs after an individual 
has been convicted of a sex crime and completed a prison 
sentence, simply does not address most sexual violence. 
By focusing disproportionate state resources on the long-
term incapacitation of a tiny sliver of the problem of sexual 
violence, we deprive Minnesota of more comprehensive and 
effective prevention efforts.  

Civil commitment has “no discernable 
impact” on the incidence of sex crimes

Perhaps unsurprisingly given the data on SOCC’s limited 
scope and tiny impact on recidivism, researchers have found 
that SOCC has no discernible effect on sexual violence 
in general. Civil commitment is based on the idea that it 
prevents the “most dangerous” from committing future 
crimes, and SOCC will therefore decrease the incidence of 
sex crimes.78 On this theory, states with SOCC should have 
sex crime rates that are lower, other things being equal, than 
states without SOCC. But a careful comparison of states with 
and without SOCC shows that civil commitment does not 
measurably reduce the incidence of sexual crimes. 

The most comprehensive study of SOCC programs to date, 
published in 2013, found that such laws “have had no 
discernible impact on the incidence of sex crimes.”79 The 
study’s authors used two different regression models to 
compare sex-related homicide, rape, and child sexual abuse 

data in states with and without SOCC laws,80 and concluded 
that “neither [regression model] provides discernible 
evidence of preventive effects.”81 The study found that “[either 
there are no preventive benefits associated with these laws, or 
the benefits are too small to measure with these methods.”82 
In the end, the 2013 study noted “we believe states could 
more effectively fight sex crimes by allocating scarce resources 
elsewhere.83

A Choice: Devoting $100 Million 
Each Year to MSOP Starves More 
Effective Interventions
Despite data revealing the ineffectiveness of SOCC programs, 
Minnesota’s policymakers invest over $100 million per year 
on civil commitment while leaving other critical sexual 
violence services and interventions, including primary 
prevention, wanting. 

“Primary prevention” strategies are designed to prevent sexual 
violence before it occurs. Such interventions are essential 
to any comprehensive sexual violence reduction program 
because they can be widely implemented at the community 
level, where even a small reduction in perpetration behavior 
may have a broad impact on sexual violence reduction.84 Yet 
primary prevention efforts have not received financial support 
even remotely approximating that given to MSOP.

For fiscal year 2024, Minnesota Department of Human 
Services (DHS) reported the cost of MSOP per client per day 
to be $479 ($174,835 annually),85 an operating cost far higher 
than community-based interventions, halfway houses, and 
even incarceration.86 DHS has reported that MSOP’s total 
operating budget for fiscal year 2024 will be $112.3 million 
dollars.87 Given MSOP’s large population and low rates of 
community re-entry, that cost is likely to increase in the 
coming years. 

By contrast, Minnesota has given little funding to primary 
prevention interventions that might break the cycle of sexual 
violence. Funding for violence prevention in Minnesota is 
primarily administered by the Office of Justice Programs 
(OJP), a division of the state’s Department of Public Safety 
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(DPS).88 DPS currently administers two relevant grants: 
First, the Community Crime Prevention89 grant is open to all 
community-based programs that work towards community 
safety through crime control and prevention efforts, including 
sexual violence prevention efforts.90 The Legislature 
appropriated $1,218,000 for this grant and funds are awarded 
through a competitive request for proposal process.91 Second, 
the Programs for Sexual Assault Primary Prevention92 grant is 
only open to public or private nonprofit agencies that provide 
sexual assault primary prevention services.93 The Legislature 
appropriated $300,000 for this grant, all of which was 
allocated to the Minnesota Coalition Against Sexual Assault 
(MNCASA).94 MNCASA keeps a portion of the funds for 
its own operating costs and sub-grants the other half to 
community organizations.95 

In 2019, the Legislature approved a one-time appropriation 
of $750,000 over two years in the Domestic Violence and 
Sexual Assault Prevention Program grant.96 The Minnesota 
Department of Health administered this grant to six 
Minnesota-based nonprofit organizations that incorporate 
community-driven and culturally relevant practices to 
prevent domestic violence and sexual assault.97 Since its 
completion, the program has not been renewed.98 

In recent years, the state has also allocated $50,000 annually 
for campus sexual violence prevention, response, and 
outreach.99

All told, then, Minnesota spends about $2 million annually 
on primary prevention efforts to reduce sexual violence at 
large.100 That figure is less than 2% of MSOP’s massive annual 
budget.

FIGURE 5 

Illustration of Annual Funding for MSOP v. Funding for Sexual Violence Primary 
Prevention Programming in Minnesota101



SEX OFFENSE CIVIL COMMITMENT  
Minnesota’s Failed Investment and the $100 Million Opportunity to Stop Sexual Violence12

In fact, a substantial portion of the limited sexual violence 
primary prevention funds utilized in Minnesota comes from 
the federal government. The Center for Disease Control and 
Prevention (CDC) provides this funding to the Minnesota 
Department of Health through two grants.102 The Division of 
Violence Prevention provides Minnesota with approximately 
$883,000 yearly through the Rape Prevention Education 
(RPE) grant.103 The Center for State, Tribal, Local, and 
Territorial Support receives approximately $118,000 yearly 
through the Preventative Health and Health services Block 
Grant (PHHS).104 Even including this federal funding, 
government spending on primary prevention in Minnesota is 
dwarfed by the funds dedicated to MSOP. (See Figure No. 5, 
above.)

The massive funding for MSOP is a poor investment strategy. 
While SOCC has “no discernible impact” on sex crimes, 
“primary prevention arguably has the best opportunity to 
effectuate the biggest change because it has the potential 
to be widely implemented at the upstream end of the 
funnel.”105 Further, research shows that well-designed 
primary prevention interventions have great potential for the 
widespread reduction of sexual violence. Canadian researcher 
Charlene Senn, a social psychologist at the University of 
Windsor, reported in the New England Journal of Medicine 
on a primary prevention program used to reduce sexual 
assault on college campuses.106 The study showed that the 
incidence of rape was reduced by 50% during the year 
following the program.107 Senn and her colleagues concluded 
that “only eight women would need to have participated in 
the program in order to stop a nonconsensual, nonpenetrative 
act, and only 22 women to avert one completed rape.”108 In 
terms of sexual violence reduction at large, the results found 
by Senn and her team dwarf the impact of SOCC.

Although historically many sexual violence primary 
prevention efforts were focused on women, evidence shows 
that programs focused on men, who commit close to 90% 
of all sexual violence,109 are also critical to breaking cycles of 
violence. For example, a local non-profit in Duluth, MN called 

Men As Peacemakers (MAP) has developed and implemented 
educational and supportive strategies that prevent violence 
against women and children.110 Each year, MAP serves 
approximately 1,050 youth, engages 250 volunteers, and 
provides presentations, workshops, and training to at least 
10,000 people.111

By funding SOCC to the detriment of primary prevention 
programs and research, Minnesota misallocates critical 
resources, harming our community and hindering our state’s 
progress toward reducing sexual violence. Resource allocation 
choices make a difference.

CIVIL COMMITMENT 
AT MSOP
With a current population of 747 detainees,112 MSOP is the 
largest per capita state SOCC program in the nation.113 From 
the time of its creation in 1994 until a federal district court 
ruled the program unconstitutional in 2015114 (a ruling which 
was later overturned), no one was fully discharged. Since that 
time, a slow trickle has begun, but releases are still outpaced 
by deaths in custody. As of September 2023, only 21 people 
committed to MSOP have ever been fully discharged from 
the program, while at least 94 people115 have died during 
their commitment.116 

 Minnesota’s SOCC scheme is governed by Minnesota Statute 
Chapter 253D, with commitments and discharges ordered by 
a court and implemented by MSOP. MSOP has two secure 
facilities in Minnesota, one in Moose Lake and another in 
St. Peter. Both facilities have secure perimeters fenced in by 
razor wire. When civilly committed individuals leave MSOP’s 
facilities for medical treatment, they do so in handcuffs. 
MSOP also runs a less restrictive third facility, also located 
in St. Peter, called Community Preparation Services (“CPS”). 
CPS is located just outside the razor wire of St. Peter’s secure 
facility. As of June 30, 2022, 59% of MSOP detainees were 
housed at the Moose Lake secure facility, 26% at the St. Peter 
secure facility, and approximately 15% at CPS.117 
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Under the Constitution, civil commitment must bear a 
reasonable relationship to its justification. If a detainee’s risk 
is low, their confinement should be modified accordingly. But 
MSOP detainees are not regularly reviewed for their risk 
level and consequent appropriateness of secure confinement. 
Instead, to be transferred to a less restrictive facility or 
discharged, the burden is placed on the detainee to initiate 
a petition to begin a process which takes years and through 
which few are successful. 

There are three types of commitment step-downs for which 
those detained can petition: (1) Transfer to the less restrictive 
CPS facility, (2) provisional discharge, and (3) full discharge. 
Detainee petitions are initially reviewed by a panel called the 
Special Review Board (“SRB”).118 After conducting a hearing, 
the SRB issues a report with written findings of fact and 
recommends denial or approval of the petition to the Judicial 
Appeal Panel (also known as the Commitment Appeal Panel 

(“CAP”)).119 Any party to the petition process (the detainee, 
the relevant County Attorney, or the Commissioner of DHS) 
may then petition CAP for a rehearing and reconsideration of 
a recommendation of the SRB.120 Due to significant backlogs, 
discussed further below, this process currently takes years to 
complete.  

As of September 1, 2023, a total of 92 people have been 
granted provisional discharge by the CAP.121 Of these 92, 
MSOP’s quarterly statistics show that currently 52 individuals 
are living in the community under provisional discharge 
and “less than ten” remain in MSOP awaiting placement 
in the community.122 Provisional discharge can be revoked 
if the conditions of release are violated. In 2021, MSOP 
Executive Director Nancy Johnston reported that fewer than 
10 provisional discharges had been revoked and none of 
the provisional discharge revocations was due to sexual re-
offenses.123 

FIGURE 6 

MSOP Discharges v. Deaths, as of September 1, 2023124



SEX OFFENSE CIVIL COMMITMENT  
Minnesota’s Failed Investment and the $100 Million Opportunity to Stop Sexual Violence14

0%

5%

10%

15%

20%

25%

30%

26+ years21 to 25 years16 to 20 years11 to 15 years6 to 10 years0 to 5 years

Overall, for the vast majority of MSOP detainees, who 
have already served a lengthy criminal sentence, there 
is no clear path to community reentry and little hope of 
being granted a full discharge. 

This reality is in stark contrast to the representations made 
by the state when the program was created. In the early 
1990s, the state touted MSOP’s new treatment program as a 
short-term intervention. MSOP was designed by Dr. Michael 
Farnsworth, the director of forensic psychiatry for the state 
of Minnesota.125 The program was based on Farnsworth’s 
research and designed to be a relatively short-term step-level 
program.126 To defend the program’s constitutionality, the 
state in 1995 made a formal representation to the Minnesota 
Supreme Court that an “average patient” was expected to 

complete the state’s treatment program in a “minimum of 24 
months.”127 Treatment officials began backtracking as early as 
2002, but only marginally: they then described the length of 
treatment as at least four years, noting that most patients are 
unable to complete the program in the minimum period.128 
As it turned out, not a single detainee was fully discharged 
from MSOP in the first twenty years of the program. 

Today, most of the MSOP detainee population has been 
committed for well over a decade. As of September 19, 2023, 
74% (557) of the approximately 747 people detained in MSOP 
had been there for over 10 years, 48% (364) had been in 
MSOP for over 15 years, 18% (138) had been detained for over 
two decades, and 8% (62) have been committed to MSOP for 
over 26 years. (See Figure 7.)

FIGURE 7 

Years in Commitment for MSOP Detainees as of September 19, 2023129
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Minnesota’s SOCC scheme has been widely criticized for the 
glacial rate of release from confinement. Careful critiques, 
discussed further below, include reports from the Office of the 
Legislative Auditor in 2011, a Sex Offender Civil Commitment 
Advisory Task Force in 2012 and 2013, and a 2015 Federal 
District Court case, Karsjens v. Jesson, 109 F. Supp. 3d 1139 
(D. Minn. 2015).130  

A close look reveals that the low rate of discharge is due to 
an absence of procedural safeguards in the SOCC statute, 
administrative bottlenecks in the discharge and step-down 
petition process, administrative policies which impede 
releases of non-dangerous individuals, and the social and 
political pressure to keep detainees in MSOP out of sight and 
out of mind.

Minnesota’s Failure to Provide 
Adequate Procedural Protections
SOCC programs currently exist in 20 states.131 However, 
Minnesota’s SOCC statute provides fewer procedural 
protections and extends civil commitment to a wider range 
of predicted conduct than other comparable state programs. 
As a result, Minnesota has become the highest per capita 
program in the nation (see Figure 8) with few discharges (see 
Figure 9) and the third-lowest rate of conditional release 
among states reporting data (see Figure 10).

FIGURE 8 

Per Capita Commitments by State as of 2023132
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FIGURE 9

SOCC Full Discharges by State as of 2023133

FIGURE 10 

Rate of Conditional Discharge Among Those Ever Committed as of 2023.134
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Initial Commitment to MSOP
Understanding the lack of procedural protections first 
requires some background on the commitment process. As 
discussed above, commitment to MSOP typically occurs 
at the end of a prison sentence. The first stage of the 
commitment process occurs when the Minnesota Department 
of Corrections (“MNDOC”) refers an incarcerated person 
to a county attorney for possible commitment. A 2011 
Legislative Auditor’s report described the DOC’s evaluation 
for referral as a three-stage vetting process involving an initial 
computer screening, a three-person screening committee, and 
consultation with independent legal counsel.135 If the DOC’s 
screening committee or legal counsel recommends referral or 
if the DOC Commissioner determines referral is appropriate, 
the department forwards the incarcerated person’s name to 
the appropriate county attorney.136

Once referred, a county attorney must determine whether 
“good cause” exists to petition for commitment.137 The county 
attorney may then petition a court to commit the individual 
as either a “sexually dangerous person” or as a person with 
a “sexual psychopathic personality,” or both.138 Minnesota’s 
statute does not provide for a jury trial in commitment 
proceedings. Therefore, a single judge must evaluate whether, 
by “clear and convincing evidence,” the state has shown that 
the respondent has met the statutory criteria. 

Notably, “clear and convincing evidence” is a lower standard 
of proof than the “beyond a reasonable doubt” standard used 
in criminal proceedings. Comparable state programs, like 
that in Wisconsin and at least nine other states, employ the 
heightened “beyond a reasonable doubt” standard in their 
commitment proceedings.139 

Compounding the problem, two of the key requirements 
for commitment—that the respondent (1) have a “mental 
abnormality or disorder” and (2) pose a likelihood of 
future sexual harm—are elastic and overbroad, allowing a 
wide swath of people to fall in their ambit and providing 
prosecutors and judges dangerously wide discretion to decide 
which individuals meet the standards for commitment. As the 
Office of the Legislative Auditor put it, Minnesota’s “standard 
for commitment is relatively low, and many offenders qualify 
for commitment.”140  

“Mental Abnormality or Disorder” 
Is Ill-Defined and Overbroad

The nebulous nature of the “mental abnormality” 
requirement has received much criticism.141 In 1999, the 
American Psychiatric Association convened a taskforce to 
evaluate the new SOCC laws. The Task Force concluded 
that “sexual predator commitment laws represent a serious 
assault on the integrity of psychiatry, particularly with regard 
to defining mental illness and the clinical conditions for 
compulsory treatment.”142

In the SOCC context, “mental abnormality” does not require 
psychosis or a severe and incapacitating mental disorder. On 
the contrary, many of those committed under SOCC laws 
do not struggle with psychotic disorders. Instead, many are 
committed based on comparatively common disorders. And, 
importantly, these disorders do not distinguish them from 
other individuals with criminal convictions, nor do they 
impair their connection to reality or their ability to make 
rational decisions.

Under Minnesota’s SOCC statutory scheme, an individual can 
meet the “mental abnormality” requirement of a “Sexually 
Dangerous Person” if they have “manifested a sexual, 
personality, or other mental disorder or dysfunction.”143 
Even more broadly, an individual meets Minnesota’s “Sexual 
Psychopathic Personality” definition if they have “such 
conditions of emotional instability, or impulsiveness of 
behavior, or lack of customary standards of good judgment, 
or failure to appreciate the consequences of personal acts, or 
a combination of any of these conditions, which render the 
person irresponsible for personal conduct with respect to 
sexual matters.”144 Both are broad legal definitions that do not 
correspond neatly to psychiatric diagnoses. For that reason, in 
Minnesota, many common diagnoses allow for SOCC.  

Two common categories of diagnoses in Minnesota’s SOCC 
commitment proceedings include Personality Disorders and 
Paraphilias. These diagnoses rarely indicate impairment of 
an individual’s ability to make rational decisions, and, most 
importantly, do not distinguish candidates for SOCC from 
individuals who are commonly incarcerated: “estimates 
suggest that between 40% and 80% of all imprisoned males 
would meet the criteria for Antisocial Personality Disorder.”145 
This is at odds with the United States Supreme Court, which 
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has repeatedly emphasized that those subject to SOCC must 
be different from the general population of those incarcerated 
for sexual offenses, stating:

Hendricks underscored the constitutional 
importance of distinguishing a dangerous sexual 
offender subject to civil commitment “from 
other dangerous persons who are perhaps more 
properly dealt with exclusively through criminal 
proceedings.” . . . . That distinction is necessary 
lest “civil commitment” become a “mechanism 
for retribution or general deterrence”—functions 
properly those of criminal law, not civil 
commitment.146

As to paraphilias, many individuals committed under SOCC 
statutes were diagnosed with DSM-IV diagnosis “Paraphilia, 
Not Otherwise Specified (NOS)”147 for either sexual interest 
in pubescent children or forced sexual acts on others. This 
diagnosis has been criticized by psychiatrists, psychologists, 
and social scientists who raise concerns that vague “catch-all 
diagnoses” are used to “justify the continued deprivation of 
liberty.”148 There has been much debate within psychology, 
psychiatry, and sexology about whether a sexual interest in 
pubescent children should be considered a “mental disorder.” 
The same is true for “forced sexual acts on others.” Both were 
explored for inclusion in the DSM-5 and rejected. Thus, 
psychologists have “expressed concern that this diagnosis 
should not have been used to meet the mental disorder prong 
of the commitment standard.”149 Further, psychologists note 
concern that evaluators may sometimes erroneously assume 
the presence of a paraphilia simply based on the commission 
of a sexual offense.150 If this is the case, then the “mental 
abnormality” requirement does nothing to create that “critical 
distinction” between offenders subject to civil commitment 
and those subject to criminal punishment alone.151 

The problems with relying on these broad categories to 
support SOCC are compounded by the underlying nature 
of psychiatric diagnosis. Scholars have noted that because 
psychiatric diagnoses were “designed to serve purposes 
that are largely descriptive,” they are “ill suited to act as 
justifications for detention.”152

Predicting Risk of Future Harm Is 
Subjective, Biased, & Inaccurate 

In addition to a mental abnormality or disorder, a judgment 
of commitment requires a finding that the individual presents 
a risk of future harm.

In Kansas v. Hendricks, the Supreme Court held that SOCC 
commitments are constitutional only for individuals who are 
likely to reoffend and, therefore, pose a danger to the public.153 
A few states define “likelihood” of reoffending in this context 
as “more likely than not.”154 Minnesota’s Legislature, however, 
has not articulated a clear legal threshold for likelihood. The 
Minnesota Supreme Court held that a trial court must find 
that future sexual crime is “highly likely,”155 but neither the 
legislature nor the courts have further defined the term. The 
result is an amorphous and highly subjective standard. 

Judges typically determine “likelihood” based on the 
testimony of mental health professionals and the results of 
actuarial risk assessment tools. But the Minnesota courts 
have never subjected risk assessment testimony to the sort 
of reliability review that is normally applied to expert or 
scientific testimony.156 And the courts have never insisted that 
risk assessment testimony be presented in quantified form 
with information about error rates and confidence intervals—
critical information that would reveal the degree of certainty 
or uncertainty in the risk assessment methods used. Further, 
there is no dispute that some commitment decisions have 
been based on unreliable and outdated risk assessment tools. 
Although many of the empirical-actuarial risk assessment 
tools relied on to order commitments in the early 2000s 
have been updated to reflect more recent population data, 
Minnesota’s SOCC system has no process to reconsider the 
commitment of individuals who were committed based on 
inflated and misleading risk.157

This means that likelihood determinations are largely 
subjective, relying on judicial and expert definitions of “highly 
likely” that vary from person to person. As a result, there is 
no structural assurance that persons who are committed are 
really the “most dangerous.” 
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Indeed, the “highly likely” standard is so permissive that 
even some individuals with low to moderate risk assessment 
scores and expert testimony supporting treatment in a less 
restrictive environment have been deemed “highly likely” to 
commit sexual harm and indefinitely committed. 

An example is highlighted in a recent habeas corpus case, 
Rick v. Harpstead, currently on appeal before the Eighth 
Circuit.158 In what all sides agreed was a “close case,” Rick 
was committed to MSOP in 2004 despite empirical-actuarial 
risk assessment tools showing that he presented only a 
“moderate risk” of committing future sexual harm. In his 
commitment case, two court-appointed evaluators and the 
state district court concluded that Rick could be safely treated 
in the community.159 But Rick was nonetheless committed 
because he couldn’t gain access to outpatient treatment. 
The state court required nine months of treatment, but 
the state refused to provide funding and Rick was unable 
to find treatment as a ‘private pay’ client.160 In effect, the 
state committed Rick instead of providing him with the 
community-based care that both experts and the court agreed 
was sufficient, and that would have been far less costly. He 
has remained confined for nearly two decades. 

Based on scientific advances in the field of risk assessment 
and properly updated empirical actuarial tools, Rick 
brought a habeas corpus case asserting that he never met 
Minnesota’s standard for commitment. He argues that his 
risk level was meaningfully overestimated by the inaccurate 
risk assessment tools relied on in his 2004 trial. Two of the 
experts who originally testified that Rick met Minnesota’s 
commitment standard now support his claims and have taken 
the extraordinary step of recanting their prior testimony. 
The Minnesota Federal District Court also agreed, finding 
Rick’s commitment to be unconstitutional and ordering his 
release.161 The County has appealed the matter to the Eighth 
Circuit.  

Another example arose recently in In re Civil Commitment 
of Cook.162 In this case, Cook, a 27-year-old man, had been 
convicted and served prison time in Wisconsin for a series of 
serious crimes including sexual assault, sexual harassment, 
and stalking. After serving his prison term, he was assessed 
for civil commitment in Wisconsin and deemed not to meet 
the criteria. Cook then moved to Minnesota where he spent 
three years in residential community-based treatment. Cook’s 

treatment providers reported substantial positive changes and 
no incidents of criminal conduct during his three years living 
in the community. Empirical-actuarial risk assessment tools 
concluded that he had only a “moderate-risk” of committing 
future offenses. Two of three forensic evaluators opined that 
Cook did not meet criteria for commitment in Minnesota. 
Nonetheless, the court concluded that Cook met the “highly 
likely” standard and committed Cook to MSOP.163

As these cases show, although on paper Minnesota’s 
commitment standard is “highly likely” to commit future 
sexual harm, in practice, Minnesota courts have regularly 
approved commitments despite evidence showing only low or 
moderate risk of future criminal sexual conduct.164  

Lack of Procedural Safeguards for 
Discharge
In addition to involuntarily committing more individuals 
per capita than any other state, Minnesota fails to properly 
release those who are committed. Both the structure of 
Minnesota’s statute and MSOP’s policies contribute to this 
problem.

Most states provide for automatic and regular review of an 
individual’s risk and need for continued confinement annually 
or biannually,165 but Minnesota does not. The state conducts 
no review until the detainee himself or herself petitions for a 
reduction in custody or discharge. And opportunities to file 
such petitions are limited. Detainees must wait six months 
after the disposition of their last petition (and, as mentioned 
above, petitions can take years to reach a decision).166 This not 
only differs from what is done in other states, but also differs 
from procedures for those civilly committed in Minnesota as 
mentally ill and dangerous. 

The Executive Director of MSOP also has the right to file 
a petition on behalf of an individual, without any timing 
restrictions.167 Thus, if the Executive Director of MSOP 
believes that an individual should no longer be confined 
they can immediately file a petition to have that person 
discharged. But this prerogative is rarely, if ever, exercised.

On paper, this system sounds like it might provide 
appropriate review. In practice, however, this petition 
process – and the review of suitability for confinement that 
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depends on it -- has been encumbered by major delays and 
has left even the most proactive detainees with infrequent 
review of their commitment. 

Although there have been well over 700 detainees confined 
in MSOP since 2015, on average only about 200 detainees 
per year initiate a petition for transfer to a less restrictive 
environment or discharge—less than 30% of the total 
detainee population.168 Placing the burden of petitioning on 
detainees, no matter how simple the process, comes with 
the risk that some detainees who do not meet the criteria 
for continued confinement will not seek review. Whether 
the failure to petition comes from a sense of hopelessness, a 
lack of clear information about the process, or an inability to 
engage in the process, this policy risks leaving people who no 
longer meet the commitment standard confined in MSOP 
facilities for life. This risk is heightened for individuals with 
cognitive disabilities.169 

One detainee, Jacob Flom, expressed his thoughts:

The level of hopelessness . . . around here has reached 
. . . almost crippling levels to the point where people 
don’t even try, people don’t attempt anything, and 
people don’t have any motivation. People are willing 
to do nothing, to try nothing, to get out of here 
because nothing we do works.170

In addition, detainees currently do not receive 
acknowledgement or confirmation of receipt when they file 
a petition for transfer or discharge. Instead, the detainees 
hear nothing on the status of their petition until a hearing 
has been scheduled with the Special Review Board (“SRB”), 
a process that can take six months to a year after filing. At a 
minimum, detainees should be notified that their petition 
has been received and that a hearing will be scheduled 
in due course. A lack of communication leaves detainees 
in limbo without certainty that they are truly in the queue 
for their case to be heard and leaves them without the basic 
information needed to be effective self-advocates. 

Although this risk of unnecessary and unlawful confinement 
could be mitigated by the Executive Director’s statutory right 
to petition on detainees’ behalf, we are not aware of MSOP’s 
Executive Director requesting transfer or discharge with any 
regularity.

Unnecessarily long confinement is, of course, a violation of 
law, the Constitution, and basic human rights. It is also a 
wholly avoidable waste of state prevention resources. Fixing 
this problem does not require statutory change and should be 
a top priority.

Lack of Notice of Legal Rights

In addition, detainees may be unaware of their right to 
petition for transfer to a less restrictive environment or 
discharge. Providing committed individuals with effective 
and actionable notice of their legal rights is crucial in 
protecting detainees from confinement that goes beyond the 
Constitution’s “durational limit.”

Though we have not collected extensive data, recent 
conversations with detainees revealed that at least some 
of them only learned of the petition process through other 
committed detainees, essentially by word of mouth. Especially 
because there is no regular review, it is critical that MSOP 
develop effective and periodic methods to inform individuals 
how to exercise their rights to petition for reduction in 
custody.171 

Bottlenecks in the Step-Down Process

Even where individuals learn of and exercise their statutory 
rights to petition for transfer or discharge, massive delays 
prevent timely review and unnecessarily extend the 
confinement of MSOP’s population. 

The step-down and discharge process consists of two steps: 
(1) review by the Special Review Board (“SRB”), and (2) 
review by the Commitment Appeal Panel (“CAP”). Critically, 
no reduction in custody recommendation by the SRB is 
effective until it has been reviewed by CAP, and a CAP order 
has been issued. As a result, and as discussed further below, 
this two-step process has been criticized for redundancies and 
delays which leave detainees in confinement longer than can 
be justified.

First, after a petition is filed the SRB holds a hearing and 
issues a recommendation and report. The SRB is made 
up of three members and must include one attorney, one 
psychiatrist or psychologist, and one other mental health 
professional.172 After filing a petition, the detainee is entitled 
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to a court-appointed attorney to represent them throughout 
the petition process.  

Before the SRB makes its recommendation, MSOP’s clinical 
leadership files a “Treatment Report” that sets forth its 
position on the petition, and forensic evaluators employed 
by the DHS file a “Sexual Violence Risk Assessment.”173 At 
the SRB hearing, counsel for the petitioner typically offers 
information supporting the petition. 

Petitions are reviewed in light of statutory criteria that vary 
depending on the requested relief.

In assessing a petition for transfer to Community Preparation 
Services (CPS), five statutory factors must be considered: 
(1) “the person’s clinical progress and present treatment 
needs;” (2) “the need for security to accomplish continuing 
treatment;” (3) “the need for continued institutionalization;” 
(4) “which facility can best meet the person’s needs;” and (5) 
“whether transfer can be accomplished with a reasonable 
degree of safety for the public.”174 

When the petition requests a provisional discharge, the SRB 
and CAP must consider: “(1) whether the committed person’s 
course of treatment and present mental status indicate there 
is no longer a need for treatment and supervision in the 
committed person’s current treatment setting”175 – this in 
practice has been whether treatment professionals employed 
by MSOP believe that the petitioner has completed the 
MSOP treatment program176; and “(2) whether the conditions 
of the provisional discharge plan will provide a reasonable 
degree of protection to the public and will enable the 
committed person to adjust successfully to the community.”177

For a full discharge, the SRB and CAP assess whether the 
“committed person is capable of making an acceptable 
adjustment to open society, is no longer dangerous to 
the public, and is no longer in need of treatment and 
supervision.”178 And “whether specific conditions exist to 
provide a reasonable degree of protection to the public and to 
assist the committed person in adjusting to the community.”179

Once the SRB issues a report and recommendation, the 
parties can appeal by filing a petition for rehearing and 
reconsideration with CAP. Most SRB determinations are 
appealed. CAP gives all petitions that come before it de 
novo review, meaning that it gives no deference to the SRB’s 

findings or conclusions. Once a petition comes before CAP, 
CAP may appoint an independent examiner to offer an 
opinion as to risk level.180 

As noted above, “[n]o reduction in custody or reversal of 
a revocation of provisional discharge recommended by the 
special review board is effective until it has been reviewed by 
the [CAP] ...”181 This means that two layers of review must 
occur for a petition to be granted. Further, the SRB process 
does not serve the function of building a record for review by 
CAP. Instead, CAP reviews the cases afresh, without relying 
on the SRB’s findings. As a result, the SRB’s time consuming 
review process is entirely superfluous. 

A review of available public data from 2018 through 2021 
shows that a petition for transfer, provisional discharge, 
or discharge remains pending for an average of 625 days 
before CAP issues a final order.182 Thus, simply following 
the procedure to get from a petition to an order on that 
petition takes almost two years.  

Several problems with the petition process combine to 
produce these delays. First, the statute’s rigid multi-layer 
reduction-in-custody procedure unnecessarily slows the 
review process. To address constitutionally dubious delays 
in discharge and step-down, legislators should consider 
options to streamline this process, including eliminating the 
superfluous SRB process from Minnesota’s SOCC statutory 
scheme.

Independent examiners provide critical information, but 
recently too few engaged in the CAP review process to meet 
demand.183 As of January 2023, 141 petitions were awaiting 
review by an independent examiner.184 This is at least 
partially due to the low rates of compensation that DHS has 
historically offered to independent examiners.185 Backlogs in 
the process could be significantly reduced by consistently 
providing at or above market-level compensation to 
independent examiners.  

To this end, compensation for independent examiners 
should not be set by DHS, an entity that is also a party to 
CAP proceedings. Most often, DHS opposes discharge or 
transfer, and therefore may have little incentive to address 
backlogs in the CAP process. To ensure that DHS is not 
able to unilaterally stall the transfer and discharge process, 
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independent examiner compensation should be set by the 
judiciary and sufficient funds allocated to ensure that the 
shortage of examiners does not continue to cause delays.

MSOP Failures to Transfer Detainees Result 
in Due Process Violations

Even when a petition is granted, recent lawsuits have 
highlighted major delays in the implementation of CAP 
orders directing transfer to the less restrictive Community 
Preparation Services (“CPS”) facility.

In December 2021, the CAP held the DHS Commissioner in 
contempt for failing to transfer an MSOP detainee to CPS 
after CAP had granted his petition for transfer.186 In CAP’s 
findings of contempt, the Court noted that “55+” MSOP 
detainees have had their progression similarly delayed by 
a failure to transfer for two years or more.187

Even more recently, in February 2023, the Minnesota 
Supreme Court ruled on the right to timely transfer in 
McDeid v. Johnston. In McDeid, two civilly committed 
individuals filed a lawsuit after waiting over two years to 
receive the transfer to CPS that CAP had ordered.188 The State 
argued that a CAP transfer order is not binding on the state.189 
On February 1, 2023, the Minnesota Supreme Court squarely 
rejected the State’s argument,190 holding that detainees have 
a clearly established due process right to CPS transfer within 
a reasonable time following a CAP transfer order.191 This case 
was remanded to the Court of Appeals on a separate legal 
question and it remains to be seen how this holding will 
impact delays in the transfer process.

These delays have serious implications for MSOP’s legitimacy 
and effectiveness. Timely advancement in the program is 
not only a minimal constitutional requirement, but it is 
essential for maintaining even the appearance of legitimacy. 
Understandably, unjustified delays in advancement lead 
individual detainees to become frustrated and angry, 
sometimes leading to regression in their behavior. This 
regression is then viewed by staff as an indication that they 
are not ready for the already approved advancement. Further, 
detainees who see their peers’ advancement blocked, even 
after approval, may conclude that there is little hope of 
advancement and of being discharged. This has produced an 
overall culture of hopelessness and frustration.

In recent years, MSOP administrators have cited a lack of 
beds to accommodate the detainees with orders for transfer to 
CPS. They have further noted repeated unsuccessful requests 
to the legislature for funding to expand CPS facilities. In fact, 
in the State’s filing in McDeid, DHS asserted that it requested 
funds to expand CPS in 2016, 2017, 2018, and 2019, but that 
the legislature did not provide that funding.192 More recently, 
MSOP administrators report that the delay in transfer to 
CPS is not due to a lack of beds, but rather the need to hire 
additional clinical staff, and that the 2023 legislative session 
approved construction of an additional 30 CPS beds.193

Detainees, judges, attorneys, and the MSOP administration 
have all acknowledged that these delays, no matter the 
cause, are unacceptable. They imperil not only the program’s 
constitutional legitimacy, but the appropriate allocation of 
scarce prevention resources. Each unnecessary day in the 
MSOP program represents a violation of constitutional rights 
and a substantial expenditure of money that does not advance 
the prevention agenda that all agree is of central importance. 
This is a clear problem with a clear solution. It should be fixed 
promptly.

Both MSOP and the courts are 
responsible for the low rate of 
moving low-risk detainees to less 
restrictive and less expensive 
settings.
MSOP leadership generally disclaims responsibility 
for the excessive duration of confinement at MSOP, 
emphasizing that the commitment process is “courts in, 
courts out.” Of course, a court must order commitment 
to and release from MSOP, and in this sense the claim is 
legalistically correct. But MSOP’s disclaimer ignores the 
significant influence that the program has over the discharge 
process. 

Begin with the facts. MSOP recommendations on step-
down petitions are almost always outcome determinative. 
MSOP’s own data show that clinical leadership supported 
only 15% of petitions for discharge or transfer during the 
seven-year period from 2015 to 2021.194 In that same period, 
CAP, which makes final discharge and transfer decisions, 
granted approximately 91% of those petitions supported by 
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clinical leadership.195 Conversely, CAP granted discharge or 
transfer petitions which were not supported by MSOP only 
9% of the time.196 In other words, the position of MSOP is 
tremendously influential in the petition process.

That influence is shaped by two key interrelated practices 
adopted by MSOP, both of which improperly raise the bar for 
granting step-down petitions, though neither is mandated by 
law. The first is MSOP’s longstanding practice of supporting 
petitions for step-down based primarily on treatment 
progression. While treatment progression is not irrelevant to 
risk-assessment, it should not be the dispositive factor. Some 
detainees are low risk even though they have not progressed 
in treatment. Other states recognize this important nuance 
and base their step-down decisions on a holistic assessment 
of risk.197

The second practice compounds the problem. As discussed 
above, MSOP’s practice is to place the burden on detainees 
to initiate the step-down process. But MSOP’s Executive 
Director has statutory authority to initiate the process 
herself. To our knowledge, this has not been done, 
despite recommendations from outside entities that have 
reviewed MSOP, such as the Expert Panel appointed by 
Federal District Judge Donovan Frank in Karsjens et al. v. 
Jesson et al. in 2015.198

The burden of this administrative practice falls most heavily 
on detainees who have compromised cognitive function, 
serious disabilities, or who are elderly. Progress in MSOP’s 
treatment program may be impaired for these populations 
because of their compromised functioning. But these same 
limitations likely also reduce their risk, and they may meet 
the criteria for safe re-entry despite their failure to complete 
the treatment program. Their compromised functioning 
may also impair their ability to follow the administrative 
guidelines to file a step-down petition. 

At a minimum, MSOP’s Executive Director should actively 
identify detainees whose risk is low, even if they have not 
progressed in treatment. And the Executive Director should 
promptly submit step-down petitions on their behalf to 
facilitate safe re-entry. Although courts make the final 
decision, MSOP’s administration should acknowledge 

its influential role and exercise its statutory power to 
identify and support discharge petitions for those low-risk 
individuals likely to meet Minnesota’s SOCC step-down 
standards.199 

Minnesota’s Failure to Provide 
Appropriate Treatment and 
Conditions of Confinement 

MSOP’s Treatment Program

MSOP is required to provide “treatment, best adapted, 
according to contemporary professional standards, to 
rendering further supervision unnecessary.”200 Generally 
accepted practices of inpatient treatment for those who 
have committed sex offenses have been published by two 
organizations: the Association for the Treatment of Sexual 
Abusers (“ATSA”)201 and the Sex Offender Civil Commitment 
Programs Network (“SOCCPN”).202 According to ATSA 
and SOCCPN, treatment programs in inpatient civil 
commitment settings should be grounded in Risk-Need-
Responsivity (“RNR”) principles.203 Research shows that 
treatment programs that follow RNR principles of offender 
rehabilitation are associated with lower rates of sexual 
recidivism when compared to programs that do not.204 

ATSA summarizes the RNR principles as follows: 

[T]he Risk principle indicates that the intensity of 
services should be determined by the risk level of 
the individual, with higher risk individuals receiving 
more intensive services than lower risk individuals. 

The Need principle maintains that interventions 
should target criminogenic needs (i.e., the factors 
that predispose an individual to sexual offending) 
associated with recidivism risk. 

The Responsivity principle states that interventions 
should be provided in a manner that incorporates 
the individual’s unique characteristics such as 
learning style, level of motivation, and other 
individual factors that may impact delivery of 
services, to maximize their treatment response.205
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In conjunction with RNR principles, ATSA’s practice 
guidelines state that treatment programs must foster 
engagement and internal motivation, clearly delineate the 
criteria for successful completion, and regularly communicate 
and assess progress. ATSA and SOCCPN have jointly 
recognized that “once risk and need are reduced to a level 
that is manageable within a community-based setting,” “there 
should be a mechanism to swiftly transition individuals to less 
restrictive alternatives and full discharge, without preventable 
delays.”206

As we set out below, clear and consistent evidence shows that 
the MSOP treatment regime violates the statutory command 
that it provide treatment meeting these “contemporary 
professional standards.”  

MSOP currently employs a three-phase treatment program. 
MSOP describes its phased approach, stating: 

Clients initially address treatment-interfering 
behaviors and attitudes (Phase I) in preparation for 
focusing on their patterns of abuse and identifying 
and resolving the underlying issues in their offenses 
(Phase II). Clients in the later stages of treatment 
focus on deinstitutionalization and reintegration, 
applying the skills they acquired in treatment 
across settings and maintaining the changes they 
have made while managing their risk for re-offense 
(Phase III). 

Detainees do not have clarity on the criteria for successful 
completion of each phase and they are often stuck in Phase I 
or II for decades. This confusion has been exacerbated by the 
significant delays in the petition process and transfer to CPS. 

MSOP has been repeatedly criticized for failing to establish 
clear expectations to advance through the treatment 
program. In the 2015 Federal District Court case, Karsjens 
v. Jesson, the Court noted that “[t]he lack of clear guidelines 
for treatment completion or projected time lines for phase 
progression impedes a committed individual’s motivation to 
participate in treatment for purposes of reintegration into 
the community” and that committed individuals “consistently 
expressed concerns that slow movement through the program 
. . . was demoralizing, increased hopelessness, and negatively 
impacted motivation and engagement.”207 

Recent conversations with detainees reveal that progression 
often feels unpredictable and can depend on external 
conditions like staffing turnover. Due to poor staff retention 
at MSOP, detainees often find that their treatment progress is 
interrupted when they are placed with a new provider.

As one detainee, Joshua Brooks, stated:

“It doesn’t matter how much treatment you do, it starts 
over. There’s therapists changing out. I, myself, have had 22 
different therapists in 11 years.”208

Detainees further report that treatment progression can 
be interrupted by disciplinary infractions. Within MSOP, 
disciplinary infractions are documented using “BERs” or 
Behavioral Expectation Reports. Detainees report that BERs 
are issued for “bad” behavior which can include any policy 
violation, including speaking negatively about MSOP’s 
program. It can also include conduct that is a symptom of a 
mental health disorder. BERs can result in extended periods 
of isolation when a detainee is punished by being confined 
to their room, sometimes for weeks. During these periods of 
administrative segregation, detainees are reportedly unable to 
attend treatment sessions and, as a result, treatment progress 
is stalled. Additionally, as reported in the 706 Expert Report, 
treatment progress is often delayed or reversed because 
of BERs for behaviors that have no relationship to sexual 
offending risk or are for relatively minor infractions.209

The State’s failure to provide clarity on the criteria 
and timeline for treatment progression undermines 
client expectations that they will ever be released from 
confinement, no matter how carefully and earnestly 
they adhere to MSOP’s treatment program. The failure to 
provide clarity also violates the state’s statutory obligation 
to provide the treatment “best adapted, according to 
contemporary professional standards, to rendering further 
supervision unnecessary.” These are cascading failures that 
lead to decreased engagement, trust, and motivation across 
the MSOP population, thus reducing the efficacy of MSOP 
treatment and preventing the program from achieving its 
stated treatment and public safety goals. Correcting these 
deficiencies is completely within the prerogative of MSOP 
and requires no legislative change.
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INCITING/UNLAWFUL ASSEMBLY/PROTEST

A client or group of clients who asseumble, organize, or engage in a protest, demonstration, or other 

unauthorized gathering in which they violate or encourage the violation of any facility rule, or in which their 

words, actions or tone disrupts the therapeutic environment or impacts the security or orderly operation of 

the facility, are in violation of this rule. Additionally, Clients will not gather, assemble or meet in a group of 

eight or more clients in any unsanctioned activity regardless of the group’s purpose. 

Maxiumum Restriction Level RS 3

BOX 1

MSOP Behavioral Expectations Handbook

MSOP’s Restrictions on Speech

In response to recent hunger strikes among MSOP detainees 
asking for a clear path to release, MSOP has restricted 
detainee speech and organizing activities both through 
formal policies and punitive actions, such as filing incident 
reports, BERs, and making referrals to the Office of Special 
Investigation.

This recent change in policy targets speech content, 
particularly advocating for legislative and policy change to 
MSOP. These restrictions impact internal communications 
between detainees, a detainee’s ability to communicate with 
individuals outside of MSOP, and outside individuals’ ability 
to send news to detainees. 

One such recently issued policy is entitled “Maintaining a 
Therapeutic Treatment Environment.”210 The policy states 
that MSOP clients who engage in activities that disrupt 
or “potentially disrupt[]” the therapeutic community 
or treatment experience of other clients are subject to 
disciplinary proceedings. The policy includes but is not 
limited to: 

1.	 printing, dispersing, or displaying any written 
communication outside the client’s room (without staff 
prior approval); 

2.	 assembling, organizing, or acting in a protest or 
demonstration, or any other actions that are disruptive to 
the treatment experience of clients; 

3.	 holding unauthorized meetings; or 

4.	 recruitment materials and/or written materials promoting 
behaviors that could compromise safety and security and/
or the treatment environment.

Staff are to secure any materials discovered “that 
compromise[] the safety and security of the community and/
or the treatment environment.” 

Similar in tone to MSOP’s new policy, MSOP has revised its 
Behavioral Expectations Handbook to include the following 
restriction.

Under these new policies, MSOP has restricted clients’ 
printer access, confiscated printed materials, and punished 
clients for alleged violations. 

We also recently learned that MSOP has blocked detainee 
telephone access to a national advocacy organization, Citizens 
United for Rehabilitation of Errants (CURE), that provides 
information and research to SOCC detainees and advocates 
the reform of SOCC laws. MSOP has confirmed the block, 
but has repeatedly declined to explain the reasons for this 
restriction on political speech.211

These restrictions chill communication between MSOP 
detainees and outside political organizations, human rights 
groups, journalists, and legislators, among others. In our view, 
there is no legitimate justification for such blanket speech 
restrictions.
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Repeated Identification of SOCC’s 
Deficiencies has Failed to Result in 
Significant Change
Minnesota’s program has been repeatedly studied and the 
problems the program faces today are largely the same issues 
raised by experts repeatedly over the last decades.

2011 – Office of the 
Legislative Auditor’s Report

In March of 2011, the Office of the Legislative Auditor 
(“OLA”) issued a report noting that Minnesota had the 
nation’s highest commitments rate and suggested that 
Minnesota’s laws may “facilitate” civil commitment in a way 
other states do not. To address that issue, the OLA report 
recommended that the Legislature “consider assuring 
offenders the same level of procedural protections—such 
as jury trials, the inadmissibility of hearsay evidence, and 
the ‘beyond a reasonable doubt’ standard for evidence—in 
commitment trials as are required in criminal trials.”212

The 2011 OLA report also noted “significant inconsistencies” 
in Minnesota’s commitment process “which have resulted in 
the commitment rate in some parts of the state being almost 
double that in other areas.”213 This included the finding 
that some individuals who were committed may have had a 
lower risk of recidivism than others who were released from 
prison without commitment.214 Based on these concerning 
inconsistencies, the report suggested that the Legislature 
implement a centralized commitment court and a centralized 
prosecution and assessment unit to replace the current 
system of decentralized county attorneys and courts.

The 2011 OLA report further noted that Minnesota’s release 
standard for those committed is, in practice, stricter than 
other states. Most states explicitly allow for discharges if 
an offender no longer meets the commitment criteria. But 
Minnesota does not and, to our knowledge, MSOP does 
not support any discharges without substantial progress 
through the treatment program.215 To correct this, the report 
recommended that the Legislature amend the provisional 
discharge criteria to allow for the provisional discharge of 
offenders who no longer meet commitment criteria.216  

These recommendations were not implemented.  

2012 to 2013 – Sex Offender Civil 
Commitment Advisory Task Force

Just two years later, the OLA’s concerns were echoed by the 
“Sex Offender Civil Commitment Advisory Task Force.” The 
Task Force, ordered by U.S. District Court Chief Magistrate 
Judge Arthur Boylan, was created to examine and provide 
the Human Services Commissioner with recommendations 
on the civil commitment processes for sex offenders in 
Minnesota. The Task Force was convened and appointed by 
DHS Commissioner Lucinda Jesson, led by retired Minnesota 
Supreme Court Chief Justice Eric Magnuson, co-chaired by 
retired United States District Judge James Rosenbaum, and 
included 22 individuals including judges, legislators, victim’s 
advocates, academics, prosecutors, and defense attorneys. 
The Task Force issued two reports, the first in December of 
2012 and the second in December of 2013.  

In its final 2013 report, the Task Force stated, “there is broad 
consensus that the current system of civil commitment of 
sex offenders in Minnesota captures too many people and 
keeps many of them too long.”217 The Task Force unanimously 
concluded that Minnesota’s civil commitment program suffers 
from serious problems that can and should be addressed by 
legislative actions that: (1) rationalize the process, (2) make 
it more objective, and (3) eliminate to the greatest extent 
possible the influence of politics on commitment, placement, 
and release decisions.  

Among other recommendations, the Task Force said that the 
need for continued commitment should be regularly reviewed 
and that special criteria should be developed for persons who 
are developmentally disabled or whose offending behavior 
was as a juvenile.  

Finally, the Task Force noted that civil commitment addresses 
“only one element of the problem of sexual violence in 
our society . . . Preventing the victimization of others and 
providing for the effective treatment of those persons who 
perpetrate the violence are both necessary elements to 
improve public safety.” To that end, the Task Force urged the 
Legislature to direct the appropriate state agencies to develop 
a comprehensive program for the prevention of sexual 
violence. 

Legislation based on this work was introduced but was not 
enacted.
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Karsjens v. Jesson Litigation 

In 2011, a federal lawsuit alleged constitutional and state law 
violations relating to Minnesota’s SOCC program. Plaintiffs 
and Class Members were all civilly committed to MSOP. 
Before trial, the district court bifurcated the claims into cases 
known as Karsjens I and Karsjens II. Karsjens I includes 
claims that Minnesota’s SOCC scheme unlawfully detains 
people in violation of constitutional rights, whereas Karsjens 
II challenges conditions of confinement inside MSOP 
facilities.

In 2015, following a six-week trial in Karsjens I, the 
federal district court held that the state’s SOCC program 
was unconstitutional because it failed to comply with the 
“durational limit” on confinement.218 

In reaching its conclusion, the District Court made the 
following factual findings: 

	� “It is undisputed that there are civilly committed 
individuals at the MSOP who could be safely placed in the 
community or less restrictive facilities.”

	� MSOP is a “treatment system with ‘chutes-and-ladders’-
type mechanisms for impeding progression, without 
periodic review of progress, which has the effect of 
confinement to the MSOP facilities for life.”

	� “Providing less restrictive confinement options would be 
beneficial to the State of Minnesota and the entire civil 
commitment system without compromising public safety.” 

	� The process for adjudicating reduction in custody “can 
take years.”

This holding was later reversed by the Eighth Circuit which 
found that the District Court had applied the wrong legal 
standard.219 The Eighth Circuit did not, however, question the 
District Court’s factual findings. 

In Karsjens II, the plaintiffs argued that the manner in 
which they are detained in MSOP, including inadequate 
medical treatment, amounts to punishment in violation of the 
Fourteenth Amendment.220 The plaintiffs asserted that: 

	� There are individuals at MSOP who could and should 
be treated in a less restrictive setting.221 They note that 

according to experts, “[i]t is a fundamental principle 
in mental health treatment that individuals should be 
treated in the least restrictive environment to ensure 
that infringement on individual liberties is kept at a 
minimum.”222

	� Policies, unrelated to treatment, delay progress through 
MSOP’s treatment program, including Behavioral 
Expectation Reports, changes to treatment protocols, and 
leadership and staffing changes.223  

	� MSOP has failed to provide adequate medical treatment 
for members of the class.

Many of plaintiffs’ claims are supported by the findings of 
court-appointed experts, known as “706 Experts,” who issued 
their Report and Recommendations in 2014.224 In their 108-
page report, the 706 Experts echoed many of the proposed 
changes of the Task Force and the OLA.225 Among them, 
the 706 Experts recommended “recognition that the MSOP, 
especially in Moose Lake, includes many clients who may no 
longer or never did clinically or legally meet the criteria for 
civil commitment . . .”226 

Nonetheless, in February 2022 the district court ruled in 
favor of the state, rejecting “Plaintiffs’ claims related to the 
conditions of confinement and inadequate medical care.” 
The court added, though, that “the confinement of the 
elderly, individuals with substantive physical or intellectual 
disabilities, and juveniles, who might never succeed in the 
MSOP’s treatment program or who are otherwise unlikely to 
reoffend, remains of serious concern for the Court.”

On appeal, the United States Department of Justice (“DOJ”) 
added its support to the Karsjens II plaintiffs with an 
amicus brief filed in July 2022. Acting on the United States 
Attorney General’s authority to investigate and seek relief for 
unconstitutional conditions in state and local institutions, 
the DOJ argued that the district court applied the wrong 
legal standard to assess the constitutionality of how MSOP 
detains people who are civilly committed. The court should 
have applied legal precedent involving indefinite confinement 
to a treatment facility, but instead relied exclusively on cases 
involving only temporary pretrial detention in criminal cases. 
With this error, the DOJ argued, the court did not adequately 
consider plaintiffs’ claims.227 
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But on July 13, 2023, the Eighth Circuit affirmed the District 
Court’s decision rejecting Plaintiffs’ conditions of confinement 
claims.228 

Annual Performance Reviews

Finally, since 2009, the legislature has required that three 
commitment experts conduct an annual review of MSOP. 
These reports note ongoing problems with staff shortages 
and staffing turnover that undermine treatment for those 
detained at MSOP.229

In sum, although a diverse set of experts, policymakers, 
and advocates have repeatedly identified the problems 
with Minnesota’s SOCC scheme, the state has been unable, 
or unwilling, to reform the statute or the administrative 
practices. Instead of engaging with a controversial and 
difficult issue, legislators and political leaders have allowed 
those in MSOP to languish, and precious prevention 
resources to dissipate. 

SOCC & “DIMINISHED 
PERSONHOOD”
In addition to diverting scarce resources from far more 
effective solutions, SOCC embodies a dangerous principle. 
SOCC deprives individuals of a fundamental right – the right 
to freedom – based on predicted future harm.230 This loss of 
freedom harms those who are detained in SOCC facilities and 
their family members. But the harm goes deeper. 

U.S. history includes numerous odious examples of targeting 
unpopular minorities in the name of preventing future crime 
and excluding them from legal protections enjoyed by the 
broader population. By relying on predicted harm, SOCC 
gives ongoing vitality to this dangerous historical precedent in 
which “degraded others” are considered less than full persons 
and therefore inhabit a realm of diminished legal rights.

In 1927, in Buck v. Bell, the United States Supreme Court 
upheld a state statute permitting the compulsory sterilization 
of the intellectually disabled and those considered “unfit” 
to reproduce.231 That decision, now recognized as one of the 

worst decisions in Supreme Court history,232 stated that “[it 
is better for all the world, if instead of waiting to execute 
degenerate offspring for crime, or to let them starve for their 
imbecility, society can prevent those who are manifestly unfit 
from continuing their kind.”233 

In 1944, the United States Supreme Court issued its decision 
in Korematsu v. United States, which upheld a World War 
II military order initiating the internment of citizens and 
residents of Japanese ancestry.234 That order was based on 
the potential “disloyalty” of some Japanese Americans and 
was “rooted in dangerous stereotypes about, inter alia, a 
particular group’s supposed inability to assimilate and desire 
to harm the United States.”235 Under this order, from 1942 to 
1945 approximately 120,000 Japanese Americans were held 
in internment camps. In 2018, the Supreme Court repudiated 
the Korematsu decision, stating “Korematsu was gravely 
wrong the day it was decided, has been overruled in the 
court of history, and—to be clear—‘has no place in law under 
the Constitution.’”236 Today, the incarceration of Japanese 
Americans is generally considered “one of the most atrocious 
violations of American civil rights in the 20th century.”237

Like those impacted by these discriminatory laws, individuals 
detained by SOCC laws have their freedoms drastically 
limited not as punishment for prior conduct, but because of 
an ill-defined “risk” that they present to society. 

As in other contexts, the “degraded others” indefinitely 
confined to prison-like facilities are disproportionately those 
in society with the least power and who have been historically 
marginalized. Of the approximately 6,300 people currently 
detained in SOCC programs across the country, studies show 
that a disparate proportion are racial and sexual minorities.238 

In most states, Black men were vastly overrepresented 
among those civilly committed.239 In Minnesota, the state 
SOCC scheme exacerbates the disproportionate carceral 
impact on Black and Indigenous people. Figure 11 highlights 
the disproportionate percentages of Black and Indigenous 
individuals detained in MSOP’s facilities. 
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FIGURE 11

Overrepresentation of Black and Indigenous Populations at MSOP in 2023: 
Minnesota State Population vs MSOP Population.240

Evidence also suggests that sexual minorities and transgender 
individuals are disproportionately civilly committed 
throughout the United States,241 though this analysis is 
complicated by a lack of data. To our knowledge, information 
on how detainees describe their sexuality (e.g., gay, straight, 
bisexual) has not been systematically collected by MSOP 
or other state civil commitment programs.242 Even so, 
researchers have suggested that sexual minority men are 
overrepresented.

A 2020 report by the Williams Institute at UCLA relied 
on the gender of victims to glean insight on the prevalence 
of sexual minorities in civil commitment. This measure is 
“not an ideal solution” because some perpetrators of sexual 
violence against same-sex victims identify as heterosexual.243 
But even recognizing the limitations of its approach, the 
Williams report found “a pattern that suggests that sexual 
minority men are at an increased risk of civil commitment 
as compared to their heterosexual counterparts.”244 The 
Williams report further noted that many risk assessment 
tools used in making civil commitment decisions, including 
the STATIC-99R and STATIC-2002R, assign higher 

scores (and thus higher risk) to men who had victims that 
were male, as opposed to those who had female victims.245 
These higher scores illustrate how risk assessment tools 
based on conviction rates fail to account for the biases 
baked into the criminal legal system, including how certain 
populations, such as sexual minorities, face inequitable 
policing. To mitigate bias, the Williams report calls for the 
federal government, states, and independent researchers to 
conduct internal audits of risk assessment tools and consider 
revising the STATIC-99, STATIC-99R, and STATIC-2002R 
instruments.246

A more recent report in Illinois further supports the 
conclusion that sexual minorities are disproportionately 
civilly committed. The Illinois report, issued in December 
2022, used a survey sent directly to civilly committed 
individuals in Rushville, IL. In response, 26% of respondents 
reported that they identify as bisexual, 11% identified as 
gay or lesbian, and 3% identified as transgender.247 For 
comparison, only 4.3% of the Illinois general population 
identifies as lesbian, gay, bisexual, or transgender.248   
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***

Minnesota’s SOCC scheme of preventive detention has been 
criticized both nationally and internationally. The High 
Court of Justice in the United Kingdom refused extradition 
of a person accused of rape to Minnesota, holding that 
Minnesota’s SOCC law constituted a “flagrant violation” of the 
European Convention on Human Rights (“ECHR”).249

We do not minimize the harms perpetrated by many of 
those committed to MSOP; people who commit sex crimes 
should be held accountable for the harm they inflict. But 
civil commitment is not the appropriate means for holding 
individuals accountable for past wrongs. Civil commitment 
is fundamentally different in nature and scope from 
criminal sanctions, which address harm that was previously 
committed. Civil commitment, in contrast, is pre-crime 
confinement, and eschews any claim of accountability or 
punishment.

With no visible path to release, there is ever increasing 
hopelessness among those civilly committed to MSOP. In 
January and July of 2021, a group of individuals confined in 
MSOP called attention to the conditions of their indefinite 
detention by going on hunger strikes.250 Some hunger strike 
participants pushed themselves to the point of medical 
emergency. Strike participants presented a list of “Barriers 
to Release” along with corresponding solutions.251 These 
proposed solutions included, among others, elimination of the 
SRB, the creation of an Independent Oversight Committee 
to review all mental health diagnoses of the detainees, a clear 
path to release from confinement, and changing the name 
of MSOP to reduce the stigma associated with the term “sex 
offender.”252 

In response to the hunger strikes, a legislative hearing 
was held in the summer of 2021. Only two presenters 
were allowed to speak, MSOP’s Executive Director, Nancy 
Johnston, and Professor Eric Janus, Director of the Sex 
Offense Litigation and Policy Resource Center at Mitchell 
Hamline School of Law (SOLPRC). No questions or 
discussion by legislators were permitted.253 No legislative 
reforms to Minnesota’s SOCC system came out of the 2021 
hearing.  

In early March of 2023, SOLPRC learned that some detainees 
had begun to hunger strike once again, desperate to be heard 

by those with the power to reform Minnesota’s SOCC law and 
policy.

After nearly three decades of litigation, expert reports, 
investigations, scholarship, news articles, and advocacy 
calling for reforms to Minnesota’s SOCC scheme, little has 
changed. Minnesota has shown itself unwilling to address 
SOCC and the “degraded” persons inhabiting that system of 
diminished legal rights.  

CONCLUSION & 
RECOMMENDATIONS
Minnesota spends over $100 million annually on the 
indefinite commitment of more than 740 individuals at 
MSOP. Research shows that this massive financial investment 
has “no discernable impact” on reducing sexual violence. Yet 
Minnesota has prioritized this failed policy while starving 
more effective evidence-based sexual violence interventions, 
such as primary prevention, adequate services for victims 
of sexual violence, and practices that improve perpetrator 
accountability. In doing so, our state has chosen the wrong 
path, one that fails to meaningfully address the severe 
problem of sexual violence in our community.  

In addition to Minnesota’s harmful misallocation of 
resources, the state fails to recognize the humanity of those it 
permanently confines. Although Minnesota’s SOCC scheme 
was initially defended as a short-term treatment program, 
almost 30 years later only 21 people have ever been fully 
discharged, all in the last 7 years and most over the objections 
of MSOP and DHS leadership. Many more—at least 94254 
people—have died during their commitment. With such 
dismal reentry statistics, many civilly committed to MSOP 
have lost hope of being released. The disconcerting reality is 
that for most of the people in MSOP, civil commitment is a 
life sentence. 

Minnesota’s SOCC scheme is plagued by myriad deficiencies, 
including failures that have made Minnesota a national 
outlier with the most commitments per capita in the country 
and one of the lowest release rates. For too long Minnesota 
legislators have allowed obvious statutory and administrative 
issues to go unaddressed. If history is a lesson, future efforts 
to progressively reform MSOP will be unsuccessful, not 
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because they are unneeded, but because legislators are 
unwilling to engage with what is perceived to be a political 
third rail.

Our ultimate recommendation is to repeal Minnesota’s SOCC 
law, implement procedures to safely sunset the confinement 
of humans at MSOP, and reinvest MSOP’s $100 million 
annual budget into community and victim support, holding 
harm-doers accountable through restorative practices, and 
sexual violence primary prevention efforts. We make this 
recommendation in part because experience shows that 
iterative change is unlikely. But more fundamentally, SOCC 
is, even in its pristine form, a misallocation of prevention 
resources and a dangerous endorsement of unequal justice.

Recommendations for 
Legislative Change: 
	� Moratorium & Reinvestment. The Legislature 

should halt all new admissions to MSOP and apply a 
reinvestment formula such that savings from population 
reductions are reinvested into a comprehensive, evidence-
based system of primary,255 secondary,256 and tertiary257 
forms of sexual violence prevention.

	� Sunset. The Legislature should develop an orderly 
process, designed with input from the governor’s office, 
state agencies, local communities, victim advocates and 
violence prevention agencies, detainee representatives, 
and legal and treatment experts, to safely reintegrate 
existing detainees into the community within a 
reasonable, but short, timeframe.  

	y This process should include discharge planning 
for all detainees; the identification and creation of 
appropriate community-based treatment resources; 
identification and creation of appropriate residential 
resources, including halfway houses, transitional 
housing, apartments, etc.; and employment, training, 
and educational opportunities. Sunsetting MSOP 
would also require determination of appropriate 
support for those released to enable successful 
reintegration and community safety. 

	� This process will be complicated, and we recognize that 
a small percentage of those who have been detained at 
MSOP for decades may need substantial and sophisticated 
support to safely re-enter a community setting. We are 
clear, however, that involuntary preventive detention is 
not the solution, and cannot be a long-term component of 
any sunset process.  

	� Collaborative problem-solving process. As this report 
confirms, change has been impeded repeatedly by the 
toxic politics and fear-driven rhetoric surrounding these 
issues. For this reason, we suggest that a collaborative 
problem-solving process be considered to bring together 
key stakeholders and articulate what we believe to be 
the silent consensus that SOCC is a broken system 
whose massive investment should be reallocated to a 
comprehensive, evidence-based campaign of prevention.

The foundational goal of sunsetting MSOP can be supported 
by several interim harm reduction steps identified below. By 
removing constitutionally suspect roadblocks in the current 
discharge process and reducing MSOP’s population, these 
interim recommendations support the fundamental goal of 
sunsetting the use of civil commitment in the shared goal of 
sexual violence prevention.

Recommendations for 
Interim Harm Reduction:
MSOP leadership can reduce ongoing harm inside MSOP and 
bring the functioning of MSOP more closely in compliance 
with constitutional, statutory, and contemporary treatment 
standards by:

	� Routinely informing all detainees of their right to petition 
for transfer to a less restrictive environment or discharge 
and providing information about the process for filing a 
petition.

	� Notifying detainees when their petition for transfer and/
or discharge has been received and providing as much 
information as possible about the timing of all hearings. 
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	� Providing annual review of each detainee’s risk level 
(using the most current and best available empirical-
actuarial risk assessment instruments) and need for 
continued commitment based on current risk. Developing 
and implementing a policy of supporting the release 
of low-risk individuals (e.g. elderly, disabled, juvenile 
only, and those with low risk assessment scores, etc.) 
without requiring treatment progression. The Executive 
Director should proactively petition for, and support, the 
provisional discharge of these individuals. 

	� Amending MSOP’s policies restricting clients’ rights to 
peaceful demonstration, speech, and advocacy regarding 
legislative and policy changes to MSOP. Further, MSOP 
should work to open avenues for clients to make their 
concerns known and communicate with the Legislature.

The Minnesota Legislature can reduce harm within MSOP 
and move toward the goal of sunsetting MSOP by taking the 
following interim steps: 

	� reviewing the discharge and step-down petition process 
and considering how to streamline the process and 
expedite the consideration of detainee petitions. This 
should include a review of the utility of the SRB and 
DHS’s control of funding for independent examiners.

	� allocating adequate funds to expand Community 
Preparation Services (CPS) to allow for timely transfer of 
those detainees approved for such transfer.

	� amending the state’s statute to require annual review 
of each detainee’s risk level and need for continued 
commitment.

	� amending the state’s discharge criteria to require 
discharge when a detainee no longer meets initial 
commitment criteria.
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